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he Goal of the Competition Regime

« Effective competition in a market economy drives efficiency,
productivity, innovation, market entry/exit and growth.

* To secure vibrant competitive markets for consumers in terms
of price, quality, range and choice and to promote economic
growth.

* To enforce, deter anti-competitive conduct and promote
compliance with the law.

« To advocate the benefits of competition and competitive
markets, private and public, across the economy.
2
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Some Features of an Effective Authority

 Resources

« Portfolio

« Toolkit

* Independence
« Transparency
« Accountability
 Engagement



Last line: One or more national agencies with economists, lawyers and other professionals


Cite
Amato: in Europe “private power was viewed as a degeneration of freedom against which the freedoms of all must be guaranteed”
Gerber on evolution
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he Toolkit

Enforcement
— Sanctions: civil/criminal; corporate/individual
— Leniency /own initiative cases
— Informal /formal resolution and settlements
— Commitments

 Non-enforcement
— Advocacy
— Advice, Education and Guidance

 Public Restrictions and Public Markets
« Consumer Tools
 Private Actions


COMESA (Common Market for Eastern and Southern Africa)

Implementation of competition was a condition for World Bank loans in the 1990s but is not now.  Only the UN now requires competition policy, but not in a serious way.


Cite
 Porter, The Competitive Advantage of Nations
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Individual and Criminal Sanctions

« Corporate sanctions alone unlikely to deliver optimal levels of
compliance and benefits to society.

« Deterrent effect of individual sanctions.

* Individual sanctions and compliance.

 Forms of criminal and civil individual sanctions.
* Existence of sanctions and their use.


QUERY: May the current crisis reverse some of this?


Cite
 Oliver Budzinksi The Governance of Global Competition: Competence Allocation in International Competition Policy
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Financial Sanctions

« Sanctioning infringements, deterrence and compliance.
« Appropriate levels: too high, too low or about right?
 Judicial approaches to financial sanctions.

« Fining Guidance.


Other exceptions:  Andean, Comsa
Major economies:  Kovacic defines as those “having the nominal authority and enforcement capability to compel fidelity to their demands”, standard the EU and US both meet
EU has cooperation agreements with US, Canada & Japan and negotiating with South Korea & India
MLATs just cover criminal
Extra-territoriality: Effects doctrine says that conduct that affects domestic markets is subject to domestic law .   Not everybody keen, including UK


“A piece of this problem – negative externalities – can in theory be handled by norms of appropriate extraterritorial jurisdiction embodied in the effects doctrine—the doctrine that victim nations can sue to call foreigners to account.  But often the victim nation does not have the resources or power to catch the offshore perpetrators.  It may not even be able to obtain personal jurisdiction over them.  Recourse is often more theoretical than real.  This is especially the case for developing countries, which almost by definition do not have the resources to discipline and deter violations that originate beyond their borders.  Therefore, ironically, in the case of a detected cartel that harms the whole world, victims in developed countries may be well compensated, and victims of the same conduct but in developing countries are left to suffer their wounds”  Eleanor Fox?


Cite
Kovacic, “Competition Policy in the European Union and the United States: Convergence or Divergence”, 2008
Eleanor Fox
Tom Barnett, GCR Interview, Nov 08
Nellie Kroes speech on globalisation
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Concluding Remarks

* An effective competition enforcement regime requires a
range of tools. Enforcement is one tool.

 Enforcement involves choices, initiatives and trade-offs.

* Non-enforcement tools complement enforcement to help
build a more effective regime.

e Sanctions for infringements must deliver strong messages on
deterrence and compliance to business and to individuals.

« Consumer powers are a valuable addition to competition
powers.

* |Individual cases are important; but the collective impact of

the regime as a whole is what really matters to society.
7


We need a framework for international competition policy
Global commercial activity is growing
National control of market power is growing
Increasing issues of coordination and consistency
No international enforcement agency
International networks offer the best way forward
Support joint enforcement, shared standards and reducing burdens
Help with protectionism 
Provide a base for greater comity
Improve best practice and agency effectiveness

Consumer welfare best chance of evolving as a standard
Even still, producer vested interests will limit market access
National govenments will have their own priorities
Pluralism is important in how countries
get their domestic policy to a consumer welfare standard (ex ante)
implement a consumer welfare standard (ex post)
must recognise local economic conditions, priorities, & stage of economic development
Also valuable for innovation, ideas and evidence	
Important to articulate rationale in multi-polar world
Supporting measures
Transparency
Evidence of link between growth and competition 
Effective agencies
Understanding of difference
Evidence from US and EU shows the key role of agencies


